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Resumen

Este articulo revisa el papel del Dere-
cho Internacional Humanitario (DIH)
en paises desmilitarizados con un es-
tudio de caso de Costa Ricay Panama,
dos paises pequefios centroamerica-
nos que han abolido constitucional-
mente sus ejércitos. El documento
aborda la cuestion sobre si un pais que
no tiene un ejército regular puede ser
respetuoso y apoyar el desarrollo de
las normas internacionales que rigen
los conflictos armados. A través de
una revision detallada de organismos
nacionales y legislacion de ambos pai-
ses, los resultados permiten concluir
que la falta de ejércitos regulares o
fuerzas militares no es un argumento
convincente a desobedecer e ignorar
las normas del derecho internacional
humanitario.

Palabras clave: derecho internacio-
nal humanitario, la desmilitarizacion,
las fuerzas armadas, Costa Rica, Pa-
nama.

Abstract

This article reviews the role of Inter-
national Humanitarian Law (IHL) in
demilitarized countries with a case
study of Costa Rica and Panama, two
small Central American countries that
have constitutionally abolished their
armies. The paper addresses the ques-
tion of whether a country that has not
a regular army can in fact be respect-
ful and supportive of the internation-
al rules governing armed conflicts.
Through a detailed review of national
bodies and legislation in both countries,
the findings allow the author to conclude
that the lack of regular armies or military
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forces is not a convincing argument to
disobey and ignore the norms of [HL.

Key words: International humanitar-
ian law, demilitarization, armed forc-
es, Costa Rica, Panama.

1. FOREWORD

A particular and deep study on inter-
national humanitarian law and mod-
ern States that have no regular army
or armed forces is almost nonexistent.
Indeed, scholars and research insti-
tutes worldwide have traditionally
focused their attention on those coun-
tries that certainly do have military
forces, their expenditures, geopoliti-
cal role and so forth. Moreover, there
is no such thing as an accurate “list”
of countries without armies.

Nevertheless, today there is a refer-
ence of about thirty modern States
that have either formally suppressed
their national military forces, or have
never had regular (or significant) mili-
tary forces. This list of countries with-
out armies is not quite clear though.
Within this small group of demilita-
rized countries, one may find coun-
tries whose constitution clearly states
that the army simply does not exist,
for example Costa Rica and Panama,
countries whose sovereignty as State
is not quite known (Sealand & Mar-
shall Islands) and micro-States such
as San Marino and Andorra which
have no or little say in security or in-
ternational issues.

On one hand most of these countries
do not have large populations and, in
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fact, a large number of them are Small
Island States located in the Pacific
Ocean and in the Caribbean.

Costa Rica and Panama on the con-
trary have not only constitutionally
abolished their armies, but also have
significant population and full in-
ternational recognition as sovereign
States, with stable economies and
political institutions. Although real-
istically speaking both nations have
little say on the international arena,
they are active participants in global
affairs.

INTRODUCTION

The study of International Humanitar-
ian Law (IHL) implies an inexorable
relationship between armed conflict
and armed forces, either formal such
as the Canadian Navy or irregular
belligerent groups like the Colombian
paramilitary forces.

For many decades, the systematic
study of the application of Interna-
tional Humanitarian Law has been
restricted to the analysis of the State
practice in relation to armed conflicts
and the involvement of its regular
armed forces —army- in them. There
is a lack of doctrine concerning the
role played by IHL in those countries
without any military force in the for-
mal sense.

Similarly -and as expected- humani-
tarian field work of international insti-
tutions such as the International Com-
mittee of the Red Cross (ICRC), have
focused primarily on those regions of



DOES INTERNATIONAL HUMANITARIAN LAW PLAY ANY ROLE ...

the world where an armed conflict has
taken place (ICRC, 2007).

In this sense one might question the
importance of such rules in countries
that do not have regular armies, since
the origin of modern international hu-
manitarian law actually is associated
with the existence of armies and other
forms of armed forces.

The States of Costa Rica and Panama
have two characteristics in common:
both have ratified most international
treaties on IHL and, unlike their Latin
American neighbors, have no stand-
ing armies or military forces.

In the case of Costa Rica, the pro-
cess of abolishing the national army
was the result of a short civil war
that occurred in the mid-twentieth
century, which was triggered by al-
leged electoral fraud and political
tensions in 1948.

In Panama, the elimination of the
army responded to a completely dif-
ferent logic. The U.S. invasion of that
country in 1989 led a political process
that ended with a gradual elimination
of the armed forces, which did materi-
alized in1994 through a constitutional
amendment.

While the process of demilitarization
in both countries responded to a totally
different series of historical and po-
litical events, this has not stopped these
States in cooperating with international
organizations such as the ICRC and the
United Nations (UN) and ratifying ma-
jor international treaties.

According to statistics from the Inter-
national Committee of the Red Cross,
Costa Rica and Panama are two of the
four countries in Latin America that
have ratified most treaties of IHL!
(ICRC, 2009).

Also unlike many other countries,
both Costa Rica and Panama have
maintained strong advocacy work to-
wards a real integration of IHL norms
into their legal systems such as the
repression of war crimes (criminal
codes), genocide, crimes against hu-
manity, and the promotion of IHL.

In the particular case of the Internation-
al Criminal Court (ICC), both countries
have not only agreed to be part of its
Statute of creation since 1998, but have
consistently urged the international
community to engage in it and with the
norms of [HL. It is no coincidence that
one of the judges of the International
Criminal Tribunal for the Former Yugo-
slavia (ICTY) and currently a judge at
the ICC is a Costa Rican jurist.

In addition, both countries have used
their participation in major multilat-
eral forums like the General Assem-
bly of the United Nations to express
publicly its position on IHL and the
implementation of its imperatives.

This article will consider all the fac-
tors mentioned above to understand
why a demilitarized country would or
would not be able to be to promote the
observance and compliance of THL
norms. To answer this question the pa-
per will address the importance given
by public authorities to IHL norms in
Costa Rica and Panama.
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2. THE DEMILITARIZATION
PROCESSES IN COSTA
RICA AND PANAMA

The civil war and the abolish-
ment of the army in Costa Rica

The abolition of the army in Costa Rica
dates back to the tense political atmo-
sphere that existed in the country during
the presidential elections in 1948. The
polls showed that the candidate, Otilio
Ulate, had defeated Rafael A. Calderén,
who had previously served as President
of the Republic in the period 1940-1944.
However, the Congress, dominated by
supporters of the latter, did not accept
the legitimacy of the results and can-
celed the elections.

After several days of political un-
certainty and isolated acts of vio-
lence perpetrated by supporters of
both presidential candidates, José
M. Figueres, a character hitherto un-
known in the country’s political life,
saw his opportunity to take the power
and start a revolution.

In March of that year, Figueres took
up arms against the national army,
initiating what Costa Rican histori-
ans remember as the “civil war of 48”.
The internal armed conflict lasted five
weeks and cost the lives of about two
thousand people. This short civil war
is undoubtedly the worst incident of
political violence that Costa Rica has
experienced and the bloodiest event in
the twentieth century (Stanley, 2008).

This was the only one of three breaks
to the Costa Rica’s constitutional order
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during the twentieth 2 century that led
to a civil war. Since then, Costa Rica
has never suffered an internal armed
conflict, nor participated in interna-
tional armed conflicts.

The National Liberation Army (Ejér-
cito de liberacién nacional) led by
Figueres, defeated the Costa Rican
army, taking the country’s power
through an Interim Governing Board
(Junta provisoria de poder). Later,
Otilio Ulate and José Maria Figue-
res would sign the pact known as the
“Ulate-Figueres Pact”, through which
Figueres would remain legally in
power for eighteen months to achieve
a peaceful transition and to the give
away the power to Ulate, who was
democratically elected President of
the Republic months earlier.

This famous Pact allowed Figueres to
remain in power for a short period of
time without any kind of Legislature
or Congress to join him. Nevertheless,
at the end of the political transition, he
gave the Presidency of the country to
Ulate, as they had agreed eighteen
months before.

During the government of the Interim
Governing Board throughout 1948,
one of the most significant changes
that took place was the constitutional
abolition of the army. Figueres not
only dissolved the national army but
achieved the final disappearance of
it from the country’s political spec-
trum. This constitutional prohibition
warned Figueres’s successors and op-
ponents of taking the power through
the arms or through coup d’état.
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It is important to emphasize that at
the end of the revolution, the national
army defeated by Figueres was in to-
tal disarray and lacked war materials.
The few weapons they had were use-
less and the national army was seen
rather as a mockery of an army and
not a true military force (Cerdas and
Vargas, 1988).

The Constitutional
Assembly of 1949

After the political events that led to
the outbreak of the short civil war in
1948, the Board of the provisional
government called general elections
for a Constitutional Assembly, which
would aim to draft and adopt a new
Constitution for the country.

In the short period between May 8 1948,
when the Governing Board took power
and October 31 1949, when the National
Constitutional Assembly finally ap-
proved the abolition of the army and in-
corporated it as a precept of the current
political Constitution, several events at
the practical and legal level would lead
to the final disposal that would definite-
ly abolish the army in Costa Rica (Ibid,
1988). In accordance with article 12 of
the 1949 Constitution (p.2):

“[TThe Army as a permanent institu-
tion is abolished. For the oversight and
preservation of public order, there will
be the necessary police forces”.

The constitutional delegates Beidrute
and Facio formulated the following
arguments in favor of the 1949 deci-
sion to abolish the army:

“[I]n our opinion, the illegality of war
as an instrument of national and inter-
national policy, and having accepted
by all countries of the Continent the
binding arbitration to resolve interna-
tional conflicts, Costa Rica, happily
lacking of any military tradition and
observing the serious damage that
militarism has produced in almost all
our countries without any compensat-
ing benefit, we thought that there is
no reason to maintain an army” (As
quoted by Obregén, 2008).

This argument denoted on one hand
the confidence in continental peaceful
mechanisms for the settlement of dis-
putes and the weak militarist tradition
of Costa Rica, as well as the intention
to avoid future negative experiences
that had happened in other countries
in the region.

There were many other factors that
decisively influenced the decision to
abolish the national army at that time,
including the political instability in
Central America and the Caribbean, the
contradictions within the army factions
and the majority sector of the ruling co-
alition (Chinchilla & Rico, 1997).

The abolishment of the army in Costa
Rica is also a novel form of unilateral
disarmament’, since there was no in-
ternational pressure from any State to
force the country in opting for the elimi-
nation of its army, but rather a response
to a domestic political situation.

After this historic decision, in the com-
ing years several military quarters were
closed and the military ranks were re-
moved, as well as the military-style
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uniforms that were still used by some
civilian police departments.

However it is important to emphasize
the fact that by the end of 1948, the
national army was reduced to a few
hundred men who had no real mili-
tary training and who held office as a
result of political appointments, rather
than skills needed.

Indeed, since the time of the Spanish
colonialism in America, Costa Rica
has never had a consolidated army.
Cleto Gonzalez argues that the coun-
try had no arms nor munitions of war,
disciplined troops, real military ranks
or trade with which to acquire the ma-
terial means of armed resistance (Cer-
das & Vargas,1988).

Even though the abolition of the army
in Costa Rica is a major highlight in
the national democratic political his-
tory, one cannot argue that this event
marks the end of an era of militariza-
tion, since from the time of the inde-
pendence from the Spanish Crown,
the military tradition in Costa Rica
had been very weak compared with
its Latin American counterparts.

The abolition of the army in
Panama: from General Noriega
to the U.S. military intervention
in 1989

Unlike the abolition of the army in
Costa Rica, the removal of military
forces in Panama responded directly
to the military intervention of a third
country. After the U.S. military in-
vasion in 1989, a process of gradual

114

JUAN C. MENDEZ BARQUERO

demilitarization and withdrawal of
military forces started in Panama.

In this regard, Professor David Castro
(2006) argues that unlike Costa Rica
where the abolition of the army was
the product of a great national patri-
otic pact involving active and decisive
participation of all actors and social
sectors affected by a sterile civil war,
in Panama the abolition of its army
was the result of agreements and po-
litical alliances in a political environ-
ment exacerbated by post-traumatic
impact of the invasion and the pres-
ence of foreign military troops in the
country”,

The abolition of the army in Panama has
a clear link with General Manuel Anto-
nio Noriega, who from 1983 assumed
the State’s power through the Panama-
nian military forces. Thus, since 1986
the allegations of corruption and abuse
of power were steadily piling up against
Noriega, who was presumed to control
the entire State apparatus. This situation
would trigger protests and then a series
of coups attempts in the years after his
rise to power.

In 1988 two U.S. federal courts ac-
cused Noriega of drug trafficking,
which a year later would be one of the
main reasons used by the U.S to in-
vade Panama.

In May 1989, the presidential elec-
tions were annulled when the oppo-
sition candidate Guillermo Endara
won the election according to official
polls. The annulment of the elections
triggered a series of social protests
throughout the country. In December
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of the same year, the United States in-
vaded Panama.

Among the factors that determined
the U.S. invasion, is the fact that Gen-
eral Noriega had charges pending in
courts in the United States and also al-
legedly had no intention of respecting
the bilateral agreements on the Pan-
ama Canal with its North American
partners. Moreover, the U.S govern-
ment argued that the interests of U.S.
citizens were in danger under a gov-
ernment headed by General Noriega.

While the U.S. invasion was a unilateral
act and had no regional diplomatic sup-
port, it is important to note that days be-
fore the invasion, Noriega had declared
war against the U.S. (Noriega & Eis-
ner, 1997). Since this incident in 1989,
Panama has not returned to declare war
against any country in the world.

The constitutional abolition of
the army in Panama

Once the U.S. military intervention fin-
ished, the country’s political instability,
coupled with the pressure of American
troops based in Panamanian territory,
were creating an appropriate political
scenario towards the decision of abol-
ishing the national army. As Arias
(2001) argues, the democratization of
the country and then the abolishment
of its army, was accomplished through
the trauma of the American invasion of
December 20, 1989.

In 1990, the new government headed
by Guillermo Endara promulgated
several Executive Decrees towards

the abolishment of the army. The Ex-
ecutive Decree No.38 of February 10
1990 organized the police forces and
started a new distribution of the pub-
lic security functions.

Little by little, various units at-
tached to the military structure were
demilitarized, such as the military
health battalion, whose medical staff
later became part of the Ministry of
Health, and the military chaplains of
the Catholic Church, whose military
ranks were eliminated. Asvat (1997)
summarized the political situation of
that time as follows:

“[Bloth national government officials
and the general public expressed their
position to rule out the creation of mili-
tary forces in the country after the trau-
matic experiences suffered in Panama
(1987-1989). In a decision that can be
seen as historic, the national govern-
ment argued that what the country
needed was a new organization of the
police and the enforcement of law”.

In this sense, the decision to abolish
the army was seen as broadly accept-
ed by all sectors of the Panamanian
society, and the creation of an effec-
tive security force was seen to be the
most accepted alternative. In a speech
on February 1, 1990, the Panamanian
Vice President Ricardo Arias Calde-
ron, summarized the beginning of the
political process that would end with
the demilitarization of Panama:

“[W]hat are we trying to do is, in
the first place, demilitarize what the
Noriega Armed Forces were, which
are now over. There will be no more
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army in Panama, there will be no
more Air Force in Panama, and there
will be no more navy in Panama”
(Arias 2001:29)

In the same speech, the Vice Presi-
dent Arias acknowledged the wisdom
of the abolition of the army in Costa
Rica during the 1940s. However, he
pointed out a substantial difference
between the two countries in terms of
size of the Panamanian army, which
was huge, compared to the small
armed forces Costa Rica had in 1948.

In 1991, the government sought to
transform the Panamanian military
into a public security force. By the
end of December 1991, the Legisla-
ture passed a constitutional reform of
58 articles, including the abolition of
the army. On November 15 1992, a na-
tional referendum, which according to
Panamian law is required to endorse
constitutional reforms, was held but
yielded a negative result.

Later, the government of President
Ernesto Balladares would endorse a
constitutional amendment bill in No-
vember 1994 that would enable the
removal of the armed forces and their
replacement by a civilian police force.
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3. LEGAL AND
INSTITUTIONAL
FRAMEWORK AND
THE INTEGRATION
OF IHL

IHL in the national legal systems

In Costa Rica and Panama, interna-
tional legal instruments —including
IHL treaties- are signed and ratified
by the executive and legislative branch
respectively, in order to become part
of domestic law. The Ministries of
Foreign Affairs of both countries usu-
ally take the country’s representation
during international negotiations.

In terms of the hierarchy of norms
within the legal system of both coun-
tries, IHL treaties, like other instru-
ments of international law, rank with-
in their domestic legal system below
the constitutional norms, but in a level
above the ordinary laws or Bills.

It is interesting to note that the Con-
stitutional Chamber of the Supreme
Court of Costa Rica, has interpreted
the specific case of international hu-
man rights instruments ratified by the
country, by giving them a constitu-
tional level. In a judgment in 1995, the
Court stated that:

“[Tlhe human rights instruments in
force in Costa Rica, have not only
equal hierarchy to the Constitution,
but as far as they grant greater rights
or guarantees to persons, take pre-
cedence over the Constitution” (Sala
Constitucional, 1995).
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This Court decision is crucial for the
interpretation of international human
rights law and THL, because in the hy-
pothetical event of an armed conflict,
IHL and human rights norms will play
a decisive role as guarantees for the
population.

National security organs

As well as the Ministries of Foreign
Affairs, the public security forces
have some degree of intervention in
IHL related matters. Although the
main responsibilities of the civil po-
lice in both countries can be seen just
as to ensure the protection of private
property and daily struggles to ordi-
nary and organized crime, there are
certain domestic laws regarding the
participation of such civil forces in the
context of armed conflict.

To understand the nature of the police
forces and its operation it is necessary
to take into consideration that they
have undergone a series of structural
changes over the years due to the ab-
olition of the military forces in both
countries. For instance, the abolition
of the army in Costa Rica created a
police which functions of public or-
der, crime prevention, law enforce-
ment and national defense (FLACSO,
2006). In 2001 a new Police Act stated
that, the civil police cannot incorpo-
rate any sort of ranks of military na-
ture within their classifications.

In the context of an armed conflict and
in accordance with the Law on Protec-
tion of the Emblem of the Red Cross
and Red Crescent in Costa Rica, the
Ministry of Public Safety and Police

could play a key role during the hos-
tilities. The Article 3 of Law No.8031
(2000: p.1) states that:

“[U]Inder the supervision of the Min-
istry of Interior, Police and Public
Safety, it’s medical personnel, both
in peacetime and in armed conflict,
should wear the emblem of the Red
Cross to raise awareness of their
health workers, units and medical trans-
ports by land, sea and air. Health per-
sonnel and religious personnel attached
to armed forces and police will wear
an armband and an ID provided by the
department for the Ministry of Interior
and the Police and Public Security (...)
The Ministry should disseminate this
law among members of the Forces, and
educate its staff to respect it”.

This article derives precisely from
the provisions contained in the Ge-
neva Conventions, which establish
the obligation to protect the emblem
of the Red Cross and Red Crescent.
Since Costa Rica does not have an
army, the term “public forces” is
interpreted as the national armed
forces, but should not be confused
with any sort of military personnel.
These public forces are always sub-
ordinated to civilian authority under
the police legislation.

For the protection of civilian hospitals
and other medical units, Article 4 of
the same law states that the Ministry
of Interior, Police and Public Safety,
must approve and monitor the use of
the emblem by the civilian medical
personnel, hospitals and other ci-
vilian medical units, medical civil-
ian transportation and in particular,
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transportation and treatment of the
wounded, sick and shipwrecked.

The Police Act of 1994 and an Execu-
tive Decree issued by the Ministry of
Police and Security in 2004 set up the
general operation guide for the coun-
try’s security forces in the event of an
internal armed conflict. The Execu-
tive Decree No. 32177 (2004) states
that the reserve forces should cooper-
ate with the security forces, govern-
ment institutions and other entities in
case of calamity or natural disaster,
mass events, conflagrations and civil
commotion.

Although the reference is not explicit,
this is the only legal provision that in-
dicates some degree of participation
of certain factions of the Costa Rica’s
police in the context of internal hostil-
ities. The term conflagration may be
interpreted in this sense as hostility,
conflict or struggle.

The Police Act also contains two pro-
visions that have been interpreted by
experts as legal opportunities for the
involvement of the security forces in
the context of an armed conflict. Ar-
ticle 8 of this law states that the police
must “prevent potential violations of
the territorial integrity of the Repub-
lic” (Ley de Policia, 1994).

Other provisions of the same Bill
concerned with the proper conduct of
public security forces, states that un-
der any circumstance, i.e. in the event
of war and other emergencies, there is
no justification of impunity for torture
or other cruel, inhuman or degrading
treatment. This law raises the possi-

bility of war as a scenario in which the
police should behave in accordance
with the requirements set up by THL
rules.

In Panama, the organization of police
forces and public security has gone
through a similar reorganization to
that of Costa Rican police forces. Be-
tween 1990 and 1994, the government
turned the army into a militarized
police with air and maritime bodies.
After this process, the Maritime Na-
tional Service replaced the Navy, and
the old Air Force was replaced by the
National Air Service.

Recently, the Government of Panama
presented a draft reform of the securi-
ty forces, which seeks to unite the air
and maritime police in a new border
control unit. Panamanian law on po-
lice and national security is very simi-
lar to that of Costa Rica. Under the
Organic Police Law of Panama, the
only reference to the involvement of
its security forces in a stage of armed
conflict reads “the police participation
and in defending the territorial integ-
rity shall be governed by the rules
contained in the Constitution ...” (Law
No.18, 1997).

As the legal provision in place in
Costa Rica, this article is capable of
being interpreted in the context of an
international armed conflict, where
the Panamanian police forces have an
obligation to defend the State’s terri-
torial integrity. However, there is no
explicit reference to the context of
internal armed conflict, which might
also occur in Panama.
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National Societies
of the Red Cross

Just as the State authorities have a
crucial role in the adaptation of THL
norms into the national legal system,
the national societies of the Red Cross
in both, Costa Rica and Panama, play
a central role in terms of implemen-
tation of the humanitarian principles
that have guided the International
Movement of Red Cross for decades.

While the national societies of the Red
Cross are independent from and aux-
iliary organs of the state, i.e., they are
not State agencies in the strict sense,
they are entitled to carry out humani-
tarian tasks deriving from the treaties
on IHL and other Statutes that coordi-
nate and set the tone for action by all
national societies worldwide.

Today, the national societies of the
Red Cross in Costa Rica and Panama
are trained and legally constituted
not only to carry out its humanitarian
work in the context of armed conflict,
but their work is extended in times
of natural disasters, internal strife,
among others.

In Costa Rica, the national Red
Cross society is a non-profit private
association founded by an Executive
Decree on April 4, 1885. The coun-
try’s President of that time, Bernar-
do Soto, foreseeing the approach of
a war between the State and other
forces in Central America, signed
the Executive Decree No.35, creat-
ing the Costa Rican Red Cross (Cruz
Roja Costarricense, 2008).

Although the reason for which the na-
tional Red Cross was established nev-
er materialized, this Executive order
marked the formal start of the Costa
Rican Red Cross society today. Years
later, in April 1921, the President of
the Republic, Julio Acosta, through
the Executive Decree No. 114, not
only renewed the idea of having a
national committee impartial and
neutral in the context of a civil war
or international conflict, but also in
peacetime. The International Cross
and Red Crescent Movement for-
mally recognized the Costa Rican
Red Cross in 1922.

While Costa Rica is a demilitarized
country, recent legislation has recog-
nized the importance and role of the
humanitarian work done by the Costa
Rican Red Cross, both in peacetime
and wartime, and thus has been es-
tablished in recent laws regarding its
emblem.

The Article 3 of the Act No. 8031
(2001, p.1) states that certain protec-
tion for the Red cross emblem in the
event of an armed conflict, if it is used
by the Costa Rican Red Cross, its per-
sonnel, units and transports, or by the
Public Security Forces, must be re-
spected and protected.

It is important to notice that the Inter-
national Committee of the Red Cross
(ICRC), had established its regional
office (regional delegation) in Costa
Rica during the 1980s. In 1984, the
ICRC and the State of Costa Rica had
signed an international treaty called
Acuerdo Sede, which basically al-
lowed the ICRC to accomplish its
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humanitarian mission during the Cen-
tral American civil wars of the 1980s
and 1990s.

In Panama, the creation of the nation-
al society of the Red Cross has a more
recent historical reference, since it
wasn’t until 1917 when it was created.
In its early days of creation, it had few
legal powers.

The Panamanian Red Cross was rec-
ognized by the ICRC in 1924 and
joined the International Federation of
Red Cross and National Red Crescent
Movement a year later.

However, it was not until 1968 when
through the Executive Decree No. 1451,
that Panamanian State gives the rel-
evant importance and power necessary
to its national Red Cross society, which
will have the collaboration in situations
of natural disasters and other relief op-
erations among its main functions.

The second article of this Decree pro-
vides that the Panamanian Red Cross
is conceived as an auxiliary organ of
the armed forces. This is a great dif-
ference to the statutes of the Costa
Rican Red Cross, because unlike this
country, in Panama there were still
military forces.

The mentioned Executive Decree re-
affirms the impartiality and humani-
tarian nature of the Panamanian Red
Cross, although it, makes no distinc-
tion between international and inter-
nal armed conflict.

Although the Panamanian Red Cross
suffered a period of serious instability
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before1992, motivated fuelled by po-
litical issues associated with party
preferences before and after the U.S.
invasion in 1989 (International Fed-
eration of Red Cross and Crescent,
2008), it currently has a very clear
mission and its activities include the
fight against diseases such as HIV-
AIDS, relief in natural disasters and
assistance to displaced persons on the
border to Colombia’.

The National Commissions for
the Implementation of IHL

Today a majority of the world’s States
have decided to establish national
committees specialized in the imple-
mentation of IHL. Generally, these in-
ter-institutional committees integrate
among its members State Ministries
and other entities that have some de-
gree of participation IHL matters.

In this respect, most of these com-
mittees are made up of Ministries
of Foreign Affairs, Defense, Justice,
Culture, Education and other agen-
cies such as the national societies of
Red Cross and Red Crescent and uni-
versities. The ICRC (CICR, 2006:34)
has recently recorded in their annual
reports that in countries where these
commissions have been established,
relevant measures of national imple-
mentation of IHL has taken place.

In Panama, the National Standing
Commission for the Implementation
of International Humanitarian Law
(CNPDIH) has evolved since its in-
ception in 1997, in a fundamental
body to advise governments in the
process of adoption of national mea-
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sures, including legislative measures
necessary to incorporate in their leg-
islation the obligations under the 1949
Geneva Conventions and their Addi-
tional Protocols of 1977.

This Commission, established by Ex-
ecutive Decree No.159 in 1997, has
devoted itself to the modernization of
the Panamanian criminal code law, in
particular the enforcement of crimes
against humanity, the crime of geno-
cide and other general THL criminal
repression.

In this sense, it is important to point
out that through a reform of the pe-
nal code of Panamain May 2007 sup-
ported by the CNPDIH, a chapter on
“Crimes Against Persons and Prop-
erty Protected by International Hu-
manitarian Law” was added to the
Panamanian criminal code. Thus, the
Republic of Panama today can repress
criminal conducts contrary to THL
rules contained in the four 1949 Ge-
neva Conventions, their Additional
Protocols of 1977, and other interna-
tional treaties, such as the Statute of
Rome (ICC)®.

Among the functions that the CNP-
DIH has is to make recommendations
and propose draft laws to the Execu-
tive branch on the measures to be
taken to implement the standards
contained in the Geneva Conven-
tions of 1949 and the Additional
Protocols, to promote and collabo-
rate with the Ministry of Education
in developing school and university
curricula, and the dissemination of
IHL among the society (Decreto
Ejecutivo No. 159, 1997).

In recent years, the CNPDIH has also
held meetings with different National
Commission on IHL en Central Amer-
ica to exchange ideas and best practices
in the region. (ICRC, 2005, 24).

In Costa Rica, the creation of such
Commission is much more recent, as it
was not until 2004 that through an Ex-
ecutive decree, such inter-institutional
committee was created. Seven years
later than the CNPDIH in Panama.

The creation of this commission in
Costa Rica dates back to recommen-
dations that had been raised years ago
by both the ICRC and the Organiza-
tion of American States (OAS). The
Costa Rican Ministry of Foreign Af-
fairs at that time, Roberto Tovar, said
that the establishment of the Costa
Rican Commission for the implemen-
tation of International Humanitarian
Law (CCDIH) responded to the maxi-
mum goals of the State’s foreign poli-
¢y, which are the protection of human
rights, refugees and persons in armed
conflict.

Like the CNPDIH in Panama, in Cos-
ta Rica such a Commission is commit-
ted to the incorporation, implementa-
tion and dissemination of IHL norms
within the society.

It is interesting to point out that for
some local media, the creation of
this Committee was seen as neces-
sary, since the issues and conflicts
in neighboring countries may affect
the country, even though Costa Rica
does not face a war closely (Kim-
itch, 2004).

121



JULIO - DICIEMBRE 2012

Among the primary functions of the
CCDIH is to make recommendations
to the Executive branch on the mea-
sures to be taken for implementation
of the existing international legal
provisions on IHL, suggest to the Ex-
ecutive the preparation of draft laws
and regulations that allow the State of
Costa Rica to meet its international
obligations concerning international
humanitarian law, to promote, en-
courage and support the dissemina-
tion of IHL in State institutions and
society in general, among others (De-
creto Ejecutivo No. 32077, 2004).

Since its beginning in 2004, the CCDIH
has made several public outreach activi-
ties on IHL and have sponsored a reform
of the country’s criminal code to add a
new title on crimes against persons and
property protected by IHL norms. How-
ever, this is still under the consultation
stage at the Costa Rican Legislature.

4. THE ROLE OF IHL IN
FOREIGN POLICY

Participation in major
international legal instruments
on [HL

Both Costa Rica and Panama are two
of the countries in Latin America that
most IHL international instruments
have ratified. For instance, out of the
twenty five most relevant IHL related
treaties, Costa Rica has ratified them
all. The last one was the United Na-
tions International Convention for
the Protection of All Persons from
Enforced Disappearance, ratified by
Costa Rica in February 2012.
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Panama for its part has not ratified
only one instrument, the Third Ad-
ditional Protocol of 2005 (Additional
Protocol IIl) to the Geneva Conven-
tions of 1949.

The numbers above show a very high
degree of active participation of both
countries and demonstrate a serious
political commitment to the progres-
sive development of IHL globally.

But what are the political motivations
for the ratification and active participa-
tion in most of the instruments on IHL?
The answer to this question is complex,
since in each country every government
has given priority to different topics in
their foreign policy during the past six
decades, but the reality is that the politi-
cal approach to the IHL has exceeded
partisan differences and political opin-
ions, and has been placed in a very
important level within their respective
foreign policies.

Moreover, the level of participation of
Costa Rica and Panama in the interna-
tional regime of IHL is not the result
of political pressure, especially from
countries that are economically and
politically stronger, or by countries
whose geographical proximity and
military power might intimidate both
nations to ratify such treaties.

One clear example is the U.S, a coun-
try that is not part of a considerable
number of international instruments
on IHL, including the Statute of Rome
that creates the ICC.

It thus shows a high degree of inde-
pendence from external factors such
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as economic or military influence of
neighboring countries. A clear exam-
ple of this was the decision of the for-
mer U.S President, George W. Bush
to waive sanctions to Costa Rica and
other countries in October 2006 for
belonging to the ICC’.

This decision represented recognition
of Costa Rica as a country committed
to the development of the internation-
al criminal justice and returned to po-
sition Costa Rica as a subject of inter-
national aid and security cooperation.

Here it is important to note that Costa
Rica is not only one of the founding
countries of the ICC since 1998, but
during the diplomatic efforts that
were undertaken to reverse sanctions
against Costa Rica by the U.S., the
Ministry of Foreign Affairs, Bruno
Stagno, was holding the presidency of
the Conference of States Parties to the
High Court.

Foreign Policy and Multilateral
Diplomacy

The Costa Rican and Panamanian tra-
dition in the progressive development
of IHL has been strengthened with the
addition of the promotion and defense
of the values and pillars of IHL in the
diplomacy and foreign policy of both
countries, especially in multilateral
forums like the United Nations (UN)
and the Organization of American
States (OAS).

In 2001 for instance, this country was
invited along with other countries in
the region to participate in a commis-

sion to accompany the peace process
in Colombia, where they asked the in-
surgent forces the respect for human
rights of children, civilians and the
observance of IHL.

Since the abolition of its army in 1948,
Costa Rica’s foreign policy has been
focused on peaceful settlement of
disputes, respect and promotion of
human rights and international dis-
armament. It is a country that has led
important international processes,
such as the creation of the United Na-
tions High Commissioner for Human
Rights in the late 1990s, and the Inter-
American Court of Human Rights in
the 1970s.

In terms of multilateral diplomacy,
this country has maintained consis-
tency over the course of years at the
highest multilateral forums such as
the General Assembly of the U.N,
in which the heads of State or his/
her representative have always ad-
dressed humanitarian issues and the
importance of disarmament in their
speeches.

In 2000 for instance, Costa Rica co-
sponsored the resolution 55/148 which
urges States to accede to the Protocols
and the Geneva Conventions and rat-
ify the Optional Protocol to the Con-
vention on the Rights of the Child on
the Involvement of Children in Armed
Conflict.

Recently, the administration Arias
Sanchez (2006-2010) and his Ministry
of Foreign Affairs, Bruno Stagno, has
positioned the IHL and international
criminal justice at the highest level of
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the multilateral diplomacy through a
series resolutions of importance for the
development of THL and international
criminal justice®, especially in the case
of the conflict in Darfur, Sudan®.

Costa Rica, since its joining as a non-
permanent member of the U.N Securi-
ty Council in January 2008, had main-
tained a recurring complaint with the
international community of the seri-
ous condition of thousands of people
forced to flee their homes by fear of
violence and the fear of becoming vic-
tims of the most heinous war crimes
and crimes against humanity in that
country. Costa Rican diplomacy has
consistently called on the parties to
respect and faithfully fulfill their ob-
ligations under international law, in-
ternational humanitarian law and Hu-
man Rights (Ministerio de Relaciones
Exteriores y Culto, 2009).

In recent years, Costa Rica have also
maintained a constant complaint about
the lack of action by the international
community to pursue crimes against
humanity committed in several coun-
tries (ibid, p.92).

With regard to hemispheric multilat-
eral diplomacy, recently in 2007, dur-
ing the OAS General Assembly held in
Panama City'", the Costa Rican delega-
tion held an important performance in
the negotiations that addressed issues
relating to IHL. Following the perfor-
mance of Costa Rican diplomats, a
resolution was adopted by consensus
by the OAS’ Committee on Judicial
and Political Affairs that was then ad-
opted by the OAS General Assembly.
The important resolution adopted by
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consensus includes all the comments
and suggestions made by the Ministry
of Foreign Affairs and the Costa Ri-
can National Commission for Interna-
tional Humanitarian Law (Ministerio
de Relaciones Exteriores, 2008: 112).

Another recent example of the Costa
Rica’s foreign policy dynamism with
regards IHL is the international initia-
tive led by this country on the adop-
tion of an international treaty to regu-
late the legal trade of light and small
arms, in accordance with existing
obligations under in international law,
IHL and international human rights
law. This treaty aims to prevent that
some of this guns and war material
fall into the hands of persons, coun-
tries or organizations that might vio-
late these international standards.

In terms of the promotion of IHL, it is
important to note that although Costa
Rica has no armed forces, it has hosted
several important meetings on IHL. In
2001 for example, held a meeting for
government experts on domestic imple-
mentation of IHL, along with the ICRC
and the OAS. In 2005, Costa Rica and
Panama also participate in a relevant
meeting with experts and members of
national committees for the implemen-
tation of IHL about cooperation in the
protection of cultural property.

Recently in 2007, under the 30th An-
niversary of the Additional Protocols
to the Geneva Conventions, the ICRC
held a regional meeting of legislators
from Mexico and Central America in
order to analyze the integration of war
crimes into their criminal codes and
related IHL provisions.
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In the case of Panama, although this
country has not maintained a constant
leadership over the years in relation to
the promotion of international human
rights law and THL as Costa Rica has
done, its foreign policy has been very
dynamic in the promotion and defense
of IHL where the country has held im-
portant positions, such as a seat on the
U.N Security Council.

Since the abolishment of the Panama-
nian army in 1994, the various govern-
ments of that country have not led rel-
evant initiatives on human rights and
IHL. However, it is important to recog-
nize that the Panamanian State has al-
ways maintained a positive attitude and
cooperation in terms of various resolu-
tions adopted within the UN and OAS
of importance for the development of
that branch of international law.

With regards the ICC for example,
Panama has always shown a great
willingness to collaborate with the
High Court. Panama is not just one
of the founding members of its Rome
Statute since 1998, but also has spon-
sored national candidates and third
nation’s candidacies to fill judgeships
at this important Court.

The most remarkable perhaps was the
presentation by Panamanian President
Mireya Moscoso, of the candidacy of
the Costa Rican jurist Elizabeth Odio
in 2002 to fill a vacancy at the High
Court, which as a result of that coun-
try’s support, she was elected for a
nine years term.

In another recent occasion, the Gov-
ernment of the Republic of Panama

decided to nominate Judge Graciela
Dixon, President of the Supreme
Court of Panama, for a position in that
Court in 2007, however, the Panama-
nian judge was not elected. The State
of Panama had indicated that this ap-
plication was due to the interest of
that country as a member of the U.N
to promote a policy in defense of hu-
man rights, IHL and respect for inter-
national law principles governing the
Rome Statute.

In the UN multilateral system, Pan-
ama has recently had a very and dy-
namic participation when the country
took a seat as a nonpermanent mem-
ber of the UN Security Council for
the period 2007-2008". When it as-
sumed the rotating presidency of this
important body, prompted a series of
resolutions about IHL of great signifi-
cance for international politics.

Since 2007 the permanent represen-
tative of Panama to the United Na-
tions, co-sponsored and promoted a
series of resolutions on IHL cover-
ing a diverse range of topics, from
the ad hoc tribunals for the Former
Yugoslavia and Rwanda, to the pro-
tection of civilians in the context of
armed conflict. The following table
summarizes some of the most rel-
evant resolutions in which the repre-
sentative of Panama to the Security
Council played an important role:
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Table No.1

Panama interventions in the U.N Security Council 2007-2008

Date Resolution theme

18/12/2008 y 25/04/2007

The situation in the Middle East including the

Palestinian question

12/12/2008 y 10/12/2007

International Tribunals for Rwanda

and Yugoslavia

05/12/2008 The situation in Bosnia and Herzogovina
03/12/2008 y 05/12/2007 Reports of the Secretary General on Sudan
03/12/2008 The situation in Chad and Sudan

17/07/2008 y 20/11/2007 Children and Armed Conflict

30/04/2008 Small arms

21/05/2007 The humanitarian situation in the Great Lakes

and the Horn of Africa

Source: Based on information from
the Permanent Representative of Pan-
ama to the United Nations, retrieved
on November 4, 2009: www.mire.gob.
pa/onu/index_s.html

In the specific case of the violence and
humanitarian crisis in Darfur, Sudan,
Panama fully supported all the pro-
posals submitted by Costa Rica, when
the latter held the temporary presiden-
cy of the Security Council.

Panama has also made calls to those
countries that have signed the Rome
Statute to not only meet their obli-
gations to it, but also to take action
in ending the impunity of those re-
sponsible for war crimes and crimes
against humanity, as well to those
countries that have not signed the
Rome Statute, to do so.
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CONCLUSIONS

As we seen throughout this paper, we
may conclude categorically that the
rules of international humanitarian
law play a major role in the legal and
institutional framework of Costa Rica
and Panama, even though both coun-
tries have no regular standing armed
forces or army.

Regardless of the lack of military
forces, modern States that have abol-
ished their armies are fully capable of
incorporating the rules of IHL within
their domestic legal systems. That is,
there are no substantial differences on
the treatment given to the IHL — insti-
tutionally and politically- by countries
without an army, in relation to coun-
tries that do have armed forces. In this
sense, the special relevance that both
countries have given to IHL in terms
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of multilateral foreign policy confirms
the previous finding.

The importance that these States have
granted to these norms and the par-
ticular tradition of Costa Rica in rela-
tion to the promotion of human rights
international law is an example for the
whole international community, in
which almost all countries have regu-
lar armed forces.

The adaptation of domestic criminal
law in order to fulfill international
commitments is also a relevant find-
ing that suggests that for demilita-
rized countries, IHL is sort of an in-
ternational guarantee in the event of
an armed conflict, either international
or internal.

However, from this last point emerges
a new hypothesis that will need fur-
ther research, in terms of whether this
international commitment with the
principles and norms of IHL by both
countries, responds to a sort of “pre-
ventive vaccination” in case any of
the two countries get involved in an
armed conflict, or rather this is just an
political exercise in order to gain in-
ternational recognition and prestige?

In this regard, the Costa Rican tradi-
tion in the IHL discussed above, con-
tains elements that may effectively
indicate that its international com-
mitment is more likely to gain inter-
national recognition as a democratic
country that respects the international
law and the peaceful resolution of
conflicts, rather than proximity of
armed confrontation in its territory.

One the other hand, one of the most
significant points to highlight, is that
IHL has become an integral part
of the State’s foreign policy in both
countries, i.e. has become an element
that transcends partisan politics and
the succession of governments.

Both countries have constantly and
actively reiterated the importance of
IHL promotion in multilateral Fo-
rum, such as the General Assembly
and Security Council of the U.N and
the OAS. Important to point out that
even the 2009 Acuerdo de Asociacion
(Association Agreement) signed by
Costa Rica and Panama, contains in
its preamble a reference point to the
importance of IHL in both countries,
despite the fact that this is a bilateral
commercial instrument.

Furthermore, it was found that the in-
terest and active participation of both
countries in promoting IHL, is not the
result of international pressure from
countries that are economically and
politically influential. Two facts in
particular proved this hypothesis: a)
both countries are part of almost all
international instruments on IHL, un-
like the major military powers like the
United States that is not part of many
of these international instruments,
and b) the U.S. decision to withdraw
the suspension of international secu-
rity aid to Costa Rica, although the
Costa Rican government refused to
sign a bilateral agreement on immu-
nity for U.S. soldiers, in case they are
required by the ICC.

Finally, although modern studies on
international humanitarian law are
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based mostly on the analysis of com-
pliance with THL in countries cur-
rently suffering any sort of armed
conflict, this paper shows that there
is no empirical evidence showing that
countries that have no army, cannot
or will not stand for the rules of IHL.
Costa Rica and Panama are two “mod-
els of countries” that despite having
constitutionally abolished its military
institutions, not only respect and have
internally integrated the rules of IHL,
but lead major international processes
to promote IHL.
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provides protection through humanitarian as-

Notas

Important to notice that Costa Rica ratified the

sistance to Colombian displaced population in
Darien and Kuna Yala.

Geneva Conventions of 1949 in October 1969; ¢ At that time of the U.S invasion, the Panama-
even though at that time the country had al- nian national legislation did not repress such
ready abolished its army (nine months before criminal conducts in the context of armed con-
the Conventions were even adopted). flict.
Costa Rica had had only some small and short 7 Between 2002 and 2004, the United States
conflicts when it belonged to the Central Ame- passed legislation prohibiting military assis-
rican Federation in the nineteenth century. For tance to some countries that had recognized
further information see: FLACSO. (2006). Re- the jurisdiction of the ICC and that had refuse
porte sector seguridad en América Latina y el to sing bilateral agreements in order to give
Caribe 2006. Santiago, Chile: Informe Nacio- immunity to U.S soldiers before that Court.
nal Costa Rica, Editorial Flacso.

8 Costa Rica has had the Presidency of the Con-
Costa Rica has been considered for many years ference of State Parties to the Rome Statute
the first country in the modern world of consti- twice by acclamation, that is, by a vote of con-
tutionally abolish its army. Further references fidence from the international community.
see: Barbey, C. (2001). The non-militarization
et les pays sans armée. une réalité, Apreda, 9 1In June 2005, the U.N Security Council adop-
Flendruz. Switzerland. ted a presidential statement prompted by Costa

Rica to pursue charges of war crimes commit-

The estimated number of fatalities as a result ted in Sudan.
of the U.S. invasion was between 220 and 300
persons. Furthermore, the attacks on the Army 10 Costa Rica has remained in constant activism
Command in Panama resulted in about 15000 in past OAS General Assemblies about IHL. In
displaced persons and an estimated 50 deaths 2001 for example, Costa Rica co-sponsored an
(Mendez & Anderson 1990). Other nongover- important resolution (CP/CAJP-1661) calling
nmental organizations such as Physicians for on the parties involved in armed conflict to
Human Rights similarly documented a num- respect the rules of IHL protecting children in
ber of civilian deaths at between 200 and 300 armed conflict.
people, a disproportionate number compared
to the Panamanian armed forces deaths, which 11 Panama had been elected non-permanent

were not more than 100 people -although re-
ports of U.S. intelligence reported at least 324
military casualties

The work of the Panamanian Red Cross so-
ciety extends to the spare of victims of the
internal armed conflict in Colombia, which
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member of the U.N Security Council in four
previous occasions: between 1958-1959,
1972-1973, 1976-1977 and 1982-1983.



